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20 #ESQLUTION ACREEMENT _BETWEE! GN, -
ULIRA-DEEP; MIALABU OIL AND GAS LIMITED, NNPC, NIGERIA AG
FATTORATION AND PRODUCTION COMPANY NIGERIA LIMITED
(GEPCDE SN RESPECT OF OFL 245-NNPC’S DIRECTIVES.

T
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Tha ahove subiect and the Letier with Ref, Ne.; HASF/FMPR/ 2011/ VOL.1/2
caved G February 2011 from the Ofice of the Honourable attorney-General of
the Federation and Minister of Tustice reguesting for our comments on the
ssarhed draft Biock 745 Resolution Agreement refers, please.

£ " . ) . : "
¢ 21 reder for G issaes fo be fully appreciated, the Floncurable Attorney
5

“Ceneval's inculgence is most respectfully craved to allow us present a brief back
ground on the irsues regarding OPL 245
o —

N

-

(R 245 wras allocated to Malabu Cil and Ges Company Limited (ar
indigenous company} in Arsil 1998 on a Scle Risk basis. OPL 245 is located
in water depths above 2,000m in Niyeria's territorial waiers oft the Coast of
he Niger Delta. Maia'sa ard Shell Nigese Ultrs Deep Limited {SNLD) a

special purpese sehicle of Shell Petroleum Developnwent Corapany Nigetia
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Limited (3PDC) corluded arangements under wiuch SNUD ‘farmed into

b

o

_QPL 245 by way of a fransier of 2 40% undivided interest in OPL 245 from

————

Malabu iC oM UL stgect to anal approval of the Deed of Assigriment by the

Tederal Government of Nigeria. However, before the approval of the Deed of

—

Assigrment could be given by #he Federal Government, the Government on

the 276 of July 2001 by way of a revocaticn withdrew the allocation of OPL

U5 &
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fay 2002, following 2 bidding process involving SPDC and Exxon-Mobil,

N

o Malebu Oil and Gas Company Limited.

SPDC was swarded Contractor Rights in OPL 245 and in December 2003
sxecuted a PSC with the NNPC, lease holders to OFL 245. Following a
ivdiciz] challenge of the revocation of ite licence by Malabu Oil and Gas
T imited at the Suprere Court, a seftlement judgment was entéred into by
Malabe Oil and Gas Limited and the Federal Government which resulted in
Government re-awarding OFL 245 to Malabu QOil and Gas Limited in 2006
therehy vitiating the F5C between NNPC and SPDC in respect of the OPL.

Subsequent to the re-alocation of OPL 245 to Malabu Oil and Gas Li]:%\ited, SPDC
through SNLID brought arbitration under the Netherlands-Nigeria Bilateral
mvestment Treaty (BTT) against the Federal Government seeking the following

Relief's:

(%)

=N

£

A declaration that the FRN has breached the Netherlapds-Nigeria
BT '

A declaration that each suck breach has czused harm to SNUD;

An award of such relief as the Tribunal determines, including, but
not limited to, a deciaration confirming that NNPC is the valid
licence holder of OFL 245 and an order instructing FRN to procure
NNEC to act in such a way as allows SNUD to implemeht the terms
of the PSC in full restitution of its rights oz, alternatively, monetary
compensation in respect of the harm caused to the Claimant by the

afcresaid breaches;
An award cof the Claiman®'s costs for the arbitration;
ard of compourd interest at 2 commercial rate on any

date of the breach or the date
the date of award up to the

An aw
monetary compensation from the
nayment chould have been made Of

date of payment;

Gurh other relief as the Tribunal determines appropriate;

~J
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Stve: e e fution of :r ¢ syviiizal tooczedings st the International Centre for
e Gevement of omierpations:  Tispuies (ICSID7-ICSID Case No.;

ARE/07/1%;, the Parties (SNUD and FGN) have diligently pursued the
arLitradon to a point where the decision of the tribunal is now being awaited.

<+ The fore-going represents the issues in respect of OPL 248 before the latest
oriraosed Resoivtion Agréement which we shall now proceed to comument on.

posed Rescivtion Agreemen, 6 {six) entities, i.e. Federal Government
nf :iigeriz {FGM), Shell Nigeria Ultra-Deep Limited (SNUD), Malabu Qil and
Gas Limvted {Malabu), Migerian National Petroieum Corporation (NNPC),
cian Azip Explotatior Limited (MAFE) and Shell Nigeria Exploration and
cticn Compzny Nigeria Limited { SNEPCO) are the parties.
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The Principal Terms of the proposed Resolution Agreement are as follows:

i) In consideration of an agreed sum to be paid by FGN to Malabu as
determined in the Resolution Agreement (this sum is not stated in
the drait}, Malabu shali waive ali and any inferest or rights in Block

245 and_graniis.consent 1o the re-allocation of ihe interests in
Biock 245, by the TGN as agreed in the Resclution Agreement,

) SNUD agress to the re-aliocation of its interest in Block 245 to
SNEPCO and SWNEPCO will reimburse SNUD in respect of costs
inorred under Ciause 3 (of the Resolution Agreement) and costs of
vee hundred thirty five million and siX hundred thousand US
Soliars ($235,600,000) incurred by SNUD related te the execnution of
the work-programine pursuant to the terms of the 2003 PSC and in
comsideration of this payment SNUD wouid consent to the re-
allacation of the interests in Block 245, by the FGN as agreed in
~iause 1.5 of the Resolution Agreement (ie. re-allocation to

SNEPCO).

iy The FGN in exercise cf its powers under the Petroleum Act -Cap
PO LEN 2004 would re-allonaie the interests in Block 245 jointly tc
MAE and SNEPCO and would commit that no Oil Prospecting
License (OFL) shail be issued in respect of Block 245 other than to
~ SNEPCO ard NAF in accordance with the terms of the Resolution

Agreernent.

v Follewing the re-aliccation v NAE and SNEPCO, SNUD shall on
21 of SNEPCQ and, INAG pay to the FGN a Signature Bonus as

behalf
determined in the Resolution Agreement while the FGN shall



n’-'r,-i\
WL

N
tb

Proc. 54772/13 - 008778

'l::pxnemabs 7 afty detives ‘o WAR and SNEPCO an OFL in their
OIS Naries. _
,_...,...-.—-—-!‘-"—""

~he issuance of fhe fresh OFL in the names of NAE and SNEPCO
chzil terminate the 2002 FSC between NNFPC and SNUD and both
NMPC and SNUD reieases and discharges each other fully and
effectively from ail and any existing and continuing obligations that
%:."3'53_5.’3-5 otherwise survive the termination of the 2003 PSC except
inet this release shail not be deemed to extend to any claim or
chligaiions related thereto and arising from this Resolution

Loreemnaent
g %

The fresh OFL shail be for a period of 10 (ten) years from the
affactive Aate and any subseguent OMLs derived there from shall
e for an hutzl period of 20 (twenty) years.

he sum ¢f two hundred and seven million nine hundred sixty
thousand U= Doilars ($207,960,000.00) in the escrow account under
e Bscrow Agreement dated 22ND Decembex 2003 shall, following
the termiration of the Escrow Agreement by SNUD and FGN be
naid to the FGN as Signature Bonus for the re-allocation of OPL 245

tc SNEPCCr and NAE.

*
i

N AE shell npon the re-allocation of OPL 245 to NAE and SNEPCO
deposit an agreed sum in an Escrow account to be jointly opened in
the names of FGN and MALAEU, this amount representing

sddironal bors due 10 FCN.

¥

=N shall in turn release the sum in the joint escrow account fo
izlaby.

NAE and SNEPCO shall execute a Production Sharing Agreement
(PSA) for the operation of OPL 245.

coction 17 of ihe Deep Offshore and Inland Basin Production
Shaving ConTacts Act, Cap D3, LEN 2004 :

~he PSA shall be a Production Sharing Contract PSC as defined in

The applicanle fiscal terms applicable tc any OMLs derivable from
ET, 745 shall be the fiscal texme 25 provided in the Deep Offshore

L

Act.

P ES



Proc. 54772/13 - 008779

{3} ';T . the everi thal any changze of laws or rules occurs that materially
changes the applicabie fiscal terms, the Parties to the Resolution
Agreement shail agree to such modifications to the Resolution
Agreement and oOF agreements between them in: furtherance

thereof as will comipensate for the adverse effect of such changes.

(xiv) The Parties to the PSA {(NAE and SNEPCO) being holders of OPL
245 following the re-allocation in accordance with the Deep
Offshore Act shall be eatitled to the allocation and lifting of Tax Oil
under the PSA and shall remit the appropriate taxes to the relevant

srean T :
FaIN 2geNCIEs,

(xv) _The Signature Bonus 5 be received by FGN under the Resolution

Agreement and the sum of §335.600.00 incurred by SNUD related

_ to the execuiion of the work programme pursuant to the 2003 PsC

v shall be izeated as recoverable cost by NAE and SNEPCO in their
aperation of OPL 245. : |

Gcvi) The ISCID Arbitration between SNUD and FGN shall be
withdrawn and ali pending suits between the parties discontinued.

{xvii) FGN shail grant full and unconditional exernption from-any and all
taxes, levies, duties, fees, and charges whatsoever (including by
way of withhoiding) arising or relating to the re-allocation of
interests (including payments between the parties) contemplated.

under this Resclution Agreement.

(xviti) FGN-including ail its reievant agencies (NNPC) waives any right to
acquire any participating interest in Block 245 and any OML
Gerived there from (including, without Jimitation, any back-in-right
which might be exercisable by NNPC) and waive any fitle to any
poriion of production from Block 245 other than the obligation of
the Parties-to pay royalty and taxes due from such production.

7. The preceding paragraphe represent the principal terms of the
proposed Resclution Agreement. In our view, the terms of the
Resoluticn Agreement as proposed are highly prejudicial to the
interest of Government for the following reasons: '

(:) Malabu is yet to pay the Signature bonus for the re-allocation of
O3PL 245 which is part of the Settlement Judgment in the suit
between it 2nd the Federai Government. Further more, FGN paying
Malabu to relinquish its right in the Block, which right by reason of

Lh
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h P o — g e THL. o =k :
the non-r ayr-ent of the DI ature Bonwus is yet to mature would
ITLNT 0 pAying Vie®ns for an asset it does not yet have.

et e - : -
Besides, it is complelgy conirary to the law and the Petroleum Act

3 2= particuier for a Tamy o consent te the zllocation or re-allocafion

a
< of an TFL 0= CML Fy the Minister.

—

-t

£:7) SNUD) has no interest in OPL 245 except the interest it has in the
2003 PSC behwaen it and NNPC as the sole concessionaire to the
Tiock. Even so, the interest in the 2003 PSC was terminated by the
r=-alincation of the Black io Malabu. Therefore, there is no basis
w or fact for the assertion that SNUD has any existing

oither i ia
interests in Block 240,

LA

T Geed, t12 main relief sort by SNUD in the ISCID arbitration is as
fallows:  An award of such relief as the Tribunal defermines,
inciuding, but not iimited to, 5 decaration confirming that NNPC
i ;= valid lcence hoider of OFL 245 and an order instructing
ZRN to precure NNPC s act 10 such 2 way as allows SNUD to
impiement ite ferms of the PSC in full restitution of its rights or,
zitermziively, wonetary compensation in respect of the harm
cassed to the Claimsni by the aforesaid breaches.

Thevefcre, it is preposternus to be asserting in the Resolution
Azveement that SNUD has any interestin OPL 245 which the FGN
b7 agresing to pay money for would precure the consent of SNUD
o re-aliccate.

i) Granting OPL 245 to NAE and SNEFCO in the manner
proposed in the Resolution Agreement would be contrary to the
i Jpzevaient practice in Jigeria at the moment where Oil Prospecting
7~ Licenses 2ie now graried on the basis of transparent and open
competitive licensing rormnds. FGN by committing to re-allocate the
iicenes to NAE and SWNEPTO in this manner would be opening

ikself up to scandal and even future litigations more so when NAE
izherto the present Resoluitior Agreement was not a party to any

of the iTansacions beitween the parties in respect of CPL 245.

Turiher more, the Resolution Agreement proposes o award

{i}

077, 245 o NAE and SNEPCO on a Sole Rigk basis with out the_
~GIN not any of its agencies havifig a right of “pback-in" in any
future OML ce-ived frem oz vlock ( this is untenable because

L%
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ihe

parties ' carn not by the
Legislztion in forca)y,

ir Agreement exciude the operation of a

TGN by agreeing io this proposal would be thxow'ing away an

=norrons amount of fnancial resources MOTE SO when under the

2003 the NNPC was ihe concessioraire on the block. Indeed, there
is no economic fustification for removing NNPC as concessionaire
and excluding “he right of the FGN through NNPC to back-in or

\ 1

l‘

:

| e interps

srrangement vroul@ leave for the FGN very little of the enormous
#t?:u's area.

i

wave a share of amy procuction from the Block. Such an

potendal sconomic vaive from the Block and create uncertainty in
eiation and aprlication of the relevant Nigerian Laws in
In this regard, the FGN should not be unmindful of the still
anresolved judicial cases involving the interpretation and
appiication. of the Deep Offshore Act and the Back-in-Right
Demiletions in the cases involving SAPETRO and the FGN on the
such as is being propo
be weakering iis argumenis

NNPC con the other. By endorsing an

sed in this case, the FGN would
confusion in the practice of the law.
{1z}

cne hand and Fenfa and the
Agreement

Furiner

with Pl’i'\’ at

in both cases and further throwing
L —T .

rnozz, it is not sound policy for the FGN to be agreeing
future legislation or regul
s ap

direct effect of

ation it might make in respect of fiscal
peiroleurn E:odu-_:tion oEeraﬁcns. This is the
) ” . - p— ——
The term in the proposed Resolution Agreement
-—F——";"'."-"F'.-———H—-"?""_'.'-
requiring tne p o the Agreement to meet and a ee to spch
Todifications C the esolution A, T eements
Detween therr: in furtherance thereof as wi
TaTEree siect of any future changes inthelaw.
_____.,..._---q--"""""""
(%x) 150, the proposal in the
N

AE and SNEPCO the right tc
“Signed between i

o eniities to under mine the intent and purpose of any
licable to

lift Tax Oil
he two upon ih:
“arhes on the execution of th

Contrary to the usual pracice w
“hehalf of the ks

under the PSA ﬁ:aEi be

e allocation of OPL 225 To-both—=

= Resolution Agreement woua ve

~where The WNPC [its 1ax Ou O

The. P, 1t should be not re that Tax

il ang i hfting <o veral other economic advantages aside
from the tax yeVenue vavable to government.

I e

e ———
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iy Twe of such aqvantages are the huge financial value arising from
the astiage of the Tax Of which would now go to NAE and
SNEPCO 2nd the enormous leverage that the FGN exercises by
riviae of NINPC lifing e Tax Ofl which would no longer be there
whera MAFE anid SNEPCO to Bt the Tax Oil.
fodi) Alse, “he proposeC Resolution Agreemen: provides for the
imeatment of the Signature Bonus received by the FGN under the
Agreement and the sumn rw
%Qﬂiﬁi&s@mwrogame pursuant to
.,:“..r_':.; Esfﬁ  recqiierabie cost by and SNEPCO. In effect,
e reanc fhat the FGN would not have received any Signature
e i TRe ETork snd FGN would have indirectly paid Tor
SNUD's claimed expenditure under the 2003 PSC.

{xxiii) Turther more, the matter of OPL 245 is already subject to
arhitration at fhe instence of SNUD. That arbitral proceeding is far
gone and a decision i3 expected any moment S0CT. After agreeing
lo sabmit +o arbiiration and expending so much time and expenses
in the conduct of the artiiration, it would be counter-productive at
thie final siage (o fruncaie -what ever the outcome of the arbitration

Tiould be. -

hodv) The motion of & six paty seriernent at this stage is some thing that
in onr view would not be feasible. This is because Malabu is not a
narty to the arbitration. Therefore there is no basis for the Company
to agres to a sottlement at this stage, when there is no decision yet

thas is adverse to its inferest in the block.
n e Bots -

(ot indeed, it is not I the best interest of the FGN at this stage to
sncourage auy seitlement of the issue cutside the pending arbitral
dacision/ awazd for the following reasons: .
gk i = ~——
(2 The position of the EGN has not been proven to be
untenable or weak hence there is no real threat that
the arbitral award wouid go against the interest of the

Governmeni; and

i\ SNUD is seeking for eithex the Re-allocation of the
Uock to NNPC as Licensee and Shell as Contractor
under the PSC beiween NNPC and SNUD; or in the
aiternative the award of the Monetary Value of the
Block plus interest. In our view, none of these two

g
____________———-___.__,_._..——-————' S
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~ui-comes can lzave the FGN without any viable
options if any of them were to occur. Hence, the FGN
is i an exceilent position legally and economically at
this Hine to hedge, pending the outcome of the
sthitration and then choose what best cption suifs its
interest after the result of the arbitration is known.

in conclusion, the Resolution Agreement as proposed is highly prejudicial
4o the interest of the Pederal Government, more SO when there is
ronsiderabie leverage on the part of the FGN irrespective of the outcome
~f the arbitradon. Government shouid therefore re-evaluate the proposal

with a view to securing for the FGN a more advantageous out come from

any resolution of the matter.
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V. A OBAJE frape famgs.
Director, Depariment of Petrolesin Resources
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