HE COURT OF APPEAL OF NIGERIA
‘\% THE ABUJA JUDICIAL DIVISION

HOLDEN AT ABUJA
aoi
ot SUIT NO: NICN/ABJI270/2022

MOTION NO;
APPEAL NO;

ACADEMIC STAFF UNION OF UNIVERSITIES |  AppeLLaNT

AND

FEDERAL GOVERNMENT AND 1 OR }RESPONDENTS

WRITTEN ADDRESSS IN SUPPORT OF APPLICATION
1.0. INTRODUCTION

1.1 The Applicant filled this motion on Notice Praying this honourable Court for the
grant of leave to file an Appeal against the Ruling of the National Industrial Court
of Nigeria with the suit No; NICN/ABJ/270/2022 delivered on the 21* day of
September, 2022 by his Lordship Justice P. |. Hamman. The motion is

accompanied by a 17 paragraphs affidavit duly deposed to by Samuel Ameh on
behalf of the Applicant/Appellant,

1.2 This written Address is filled in support of the said application. The Applicant
relies on the affidavit filed in support of the application, the Grounds in support as
well as this written Address and all the attached exhibits in urging this
Honourable Court to grant the application.

2.0. ISSUE FOR DETERMINATION

2.1 The >ant respectf illy submit, for the determination of this Honourable Court,

| the provisions of Section 243 (3) (a)
Republic of Nigeria (as amended).
for ease of reference provides;
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S al Judge did not Invite parties to address him

ii. '

! ;”:F:‘ Learned Trial Judge made a case for the Respondents by
fE‘&lng on extraneous matters and thereby violated the
undamenta| right of the Appellant to fair hearing.

GROUND NINE

The_ learmed trial judge erred in law and OCcasioned a miscarriage of
justice when he held "£ven in the area of employment for instance, part

of the reguirement of PErsons who want to enlist into the Nigerian Army
Direct Short Service Commission Course 26/2022 is to be between the
ages of 20 and 30 years and 25-40 years of age for Medical Consultants.
The same age requirement applies to the enlistment into the Nigerian
Air Force Direct Short Service Comm ssion Course, to mention but a few
/ fecruirment.army.mil.ng and careersnar.com’

raised suo motu by the Learned
allowed to address His Lordship

3l Court was contrary to and against
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GROUND TEN

The learned lal Judge erred N law when he held that the roll over

strike Is an Infringement of e and the
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AT : rian students
government who s the owner of the universities, — A

PARTICULARS OF ERROR

L, In embarking on the strike the Appellant followed the provisions of
the Trade Union Act as amended.

nce, relied
arrwinq at 5

il, There was no finding by the lower court that the Appellant
embarked on an illegal strike.

. The finding of the learned trial Court was contrary to and against
the weight of evidence led at trial.

Iv. A court of law has no business delving into the arena and making
a case for either parties to the suit.

A court cannot make a finding not supported by evidence led
before him.

GROUND ELEVEN

The learned trial judge erred in law and occasioned a miscarriage of

justice when he granted the order of interlocutory injunction in favour of
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PARTICULARS OF ERROR

i By _wrtue of Sections 17 and 18 of the Trade Disputes Act the
Natmnai_ I.nclustrial Court can only entertain appeals arising from
_the dECl.?ilOﬂ of the Industrial Arbitration Panel with respect to
ISSUes arising from trade dispute.

ii. The Referral filed by the Honourable Minister of Labour and
Productivity has not arisen from the decision of the Industrial
Arbitration Panel.

RELIEFS SOUGHT FROM THE COURT OF APPEAL;

AN ORDER allowing the Appeal

i . st
AN ORDER setting aside the ruling of the National Industrial ;ouﬂ delivered on 21
day of September, 2022 per Hon. Justice P. 1. Hamman [Vacation Judge].

SUCH FURTHER ORDERS as the Court may deem fit.
PERSONS AFFCETED BY THE APPEAL AND THEJR ADDRESSES.

THE RESPONDENT, _ i .
The Attorney General of the Federation and Minister of Justice

FMOJ Hg, Maitama, Abuja




“In the exercise of a right of appeal againat o decision of the National
Industrial Court which section 240 of the 1999 Constitution (as amended)
vests in an aggrieved person, and with respect to any appeal from any
civil. jurisdiction as stated in seotion 243(4) of the Constitution, all a
prospective appellant need to do is to comply with the provision of ssction
24(1) of the Court of Appeal Act, an oxisting Act of the National Assembly,
The appellant needs, oqually. to rely on Order 7 rules 5 and 10 (1) of the
Court of Appeal Rules, 201 1 a subsidiary legisiation, with binding effect
by virtue of section 18(1) of the Intetpratation Act. These two enactmaents
Sot ol the procedure of appeals either as of natt or with leave of the
Court of Appeal. In effect within the framework of the existing enactment,
namely section 24(1) of the Court of Appeal Act and order 7 rules 5 anel
10(1) of the Court of Appeal Rules, an aggrieved litigant can excise right
of appeal against a decision of the National Industrial Court, In the
Gircumstance, there is no procedural lacuma on the mode of exercising a
nght of appeal with leave against an Industrial Court decision of the
National. The combined provisions of section 36(2)(b), 240 243 and 254c
(5) (6) of the 1999 Constitution (as amended) create a right of appeal from
& decision of the National Indusirial Court to the Court of Appeal. Such an
appeal is as of nght in fundamental rights cases and criminal matters, and
with leave of the Court of Appeal in all other civil matters where the
National Industrial Court exercised its jurisdiction. "

2.7 In the case of SKYE BANK PLC. V. VICTOR ANEMEM IWU SC. 885/2014
(2017) LPELR 42595 the Supreme court in the words of NWEZE. JSC held
thus:

"l find and hold that, on harmonious construction of Sections 240, 241(1),
243(1)(a) and 243(4) of the 1999 Constitution, a litigant who is aggrieved
by the trial of the (National Industrial Court) in other civil matters, can
exercise a right of appeal with the leave of the Court of Appeal. The only
inmn in this regard is that it makes the Court of Appeal the final court
N 243)" at page 6.

el
Al

fully urge your Lordship to grant
ished their entitlement to same.

R 670 the Supreme Court relying on
D, 576 per Brett F. J and with which
3rved as follows:

2.10







A7 ;-;3}-

N :
L SN surr N:.NNJCN,’ABJIITOIZOH

= OF _
‘\\:lll‘.‘-t- -

“MOTIO

' -

\‘-‘ 3 (ol

ACADEMIC FF UNION OF UNIVERSITIES ... APPELLANT
AND i
FEDERAL GOVERNMENT AND 1 ORS, )oe... RESPONDENTS

PROPOSED NOTICE OF APPEAL

TAIj(E NOTICE Fhat the Appellant being dissatisfied with the ruling of the
National Industrial Court of Nigeria, Abuja Judicial Division delivered by
rionourable HON. JUSTICE P. I. HAMMAN on the 21% Day of September,
2022, do hereby appeal to the Court of Appeal on the grounds set out in
paragraph three (3) and will at the hearing of the appeal seek the reliefs set
out In paragraph four (4).

The appellant further states that the addresses of the persons directly
affected by the appeal are set out in paragraph five (5).

2. THE PART OF THE DECISION COMPLAINED OF:

The whole decision.

3. GROUNDS OF APPEAL

in law and thereby occasioned a
‘decided to hear and determine the
fory injunction when he knew or ought
> suit filed by the Claimant was not
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My The learned trial judge relied on extraneous matters and fished for

F?\f:dence in Justifying the order of Interlocutory injunction granted
in favour of the Respondents. |

e .The Appellant having shown through uncontroverted and
irrefutable evidence that the Claimants waited for about seven
months  before approaching the trial Court for an order of
interlocutory injunction, the court ought to have refused the
application and proceeded on  the accelerated hearing it already
granted.

GROUND SIX

The learmned trial Judge misdirected himself in law and thereby
occasioned a miscarriage of justice when he held that the balance of
convenience, legal right and all other conditions tilt in favour of the

claimants.

PARTICULA

‘trial Court was contrary to and against
ial as there was nothing from the
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V. Tf_"!e Hon. Minister of Labour and Employment failed to comply
WIth the provisions of Part 1 of the Trade Disputes Act and thus
this fallgre renders the referral and every process filed pursuant

(PE.217) 31

GROUND TWO

The Learned Trial Judge misdirected himself in law and thereby
Occasioned a miscarriage of justice when he held that, 7 have also seen
that the bulk of the other submissions of Falana, SAN relate to the
competence of the Referral dated 8" September, 2022 and the
ve suit which veen argued in the Notice of Preliminary
\of September, 2022, Since the court is
\Of Preliminary Objection nor the

he jurisdiction of a court takes
0N in a suit.




1 hesitate to propound any general principle
review of the authorities and of the history of the

211 Idigbe Jsc [as then was] in

the case of SODEINDE v. REGISTERED
TRUSTEES OF AHMADIYA MOVEMENT ~IN ISLAM -ISLAM (1980) 1-2 sc
163 AT 170, explained the positio

N [this was the position taken by Cotton LJ. in
Polani v Gray (1879) 12 Cch.D 438 at 447 which Idigbe JSC cited with approval;

“...the court, pending an appeal ... Suspends what it has declared to
be the right of one of the litigant parties.... On this ground, that
where there is an appeal about to he pProsecuted the litigation is to be
considered as not at an end, and that being so, if there is a
reasonable ground of appeal and if not, making the order to stay the
execution of the decree to the distribution of the fund would make
the appeal nugatory, then it is the duty of the court to interfere and

Suspend the right of the party who, so far as litigation has gone, has
established his right”.

2.12 Relying on OGUNREMI v DADA (1962), SODEINDE V. REGISTERED

TRUSTEES OF AHMADIYA MOVEMENT -IN ISLAM -ISLAM (1980) (and a
host of other authorities abiding by the cited authorities, it is our further
submission that the Applicant having shown a strong desire to pursue the instant
appeal and having shown strong grounds of Appeal. it is our humble submission

that the Applicant/Appellant having shown their entitlement to relief two would be
granted same.

ourt is empowered to grant an order of stay
2 an appeal has not been filed. In NDLEA
~at 243 this Honourable Court held

f proceedings or execution will be
' lodged: “See Mobil Oil Ltd. v.
3. But it has long been decided that
the order of stay may be granted
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cannot be granted at this inter k"‘:“lf)ly stage illy SN

+ The lower court disregarded the case of DEREXEL ENERGY AN
NATURAL RESOURCES LTD V TRANS INTERNATIONAL Bﬂ\?\lK LT[SI
& ORS. (2008) 18 NWLR (PT.1119) 388 SC. (2009) 15 W.R.N. 1
SC where the Supreme Court held that a court must resolve the
ISsue of jurisdiction before considering any other matter.

vi.  The lower court was wrong to have assumed jurisdiction for the
sole purpose of granting the Respondents' motion for interlocutory

injunction.

GROUND THREE.

The Learned Trial Judge erred in law and thereby occasioned a
miscarriage of justice when he granted the Respondents' application for
interlocutory injunction pending the determination of the substantive
suit on the basis of the incurably defective Referral filed on September

8, 2022.
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" :;TE. Learned Trial Judge made a case for the Respondents by
: ying on extraneous matters and thereby violated the
undamental right of the Appellant to fair hearing.

GROUND NINE

The learned trial judge erred in law and occasioned a miscarriage of
justice when he held "Even in the area of employment for instance, part
of the requirement of persons who want to enlist into the Nigerian Army
Direct Short Service Commission Course 26/2022 is to be between the
ages of 20 and 30 years and 25-40 years of age for Medical Consultants.
The same age requirement applies to the enlistment into the Nigerian
Alr Force Direct Short Service Commission Course, to mention but a few
instances, See recrujtment Jmil.ng and careersnar.com’
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2.5

"An Appeal shall lie from the decision of the National Industrfal Court to
the court of Appeal as may be prescribed by an Act of the National
Assembly:

Provided that where an Act or Law
from the decisions of the National In
such shall be with the leaves of the

praescribers that an appeal shall lie
dustrial Court to the Court

of Appeal,
Court of Appeal "

24  Conversely, Order 6 rule 1 (a) and 2 of the 2 of the Court of Appeal Rules (Civil
Procedure) Rules, 2021 provides that:

"1 (a) Every application to the court shall be by Notice of motion, stating
the rule under which it is brought, the grounds from the relief sought and
shall be supported by an affidavit and a written Address:

Provided that the respondent (s) shall have five (5) days within which to
file processes in response (

if any) to the Notice of motion and the
applicant shall have three (3) days to

file a reply (if any) to the processes
of the respondent (s)

1. any application to the court for leave to appeal (other than an

application made after the expiration of the time for appealing) shall be

by Notice of motion, which shall be served on the party or parties
affected "

The applicant is desirous of challenging the judgment of the National

Industrial
Court and as such it

has become imperative for the applicant to seek leave of
this honourable Court to file its appeal on grounds other than the ground of
fundamental human rights. The power of the Court to grant this applicant is

unfettered. May we most respectfully refer my lords to the cases of LOCAL
GOVERNMENT SERVICE COMMISSION, EKITI STATE & AMPR VJ/IA/

KEGEDE (2013) LPELR - 21131, LOCAL GOVERNMENT SERVICE
COMMISSION 8 V. M.K. BAMISAYE (2013) LPELR
; LO CE COMMISSION, EKITI STATE &
13) LPELR - 20409. In all three
| Division held that applicants may
all matters besides matters of

WLR (Pt. 1590), this Honourable Court




